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Abstract and Keywords

This chapter considers the implications of the ‘material turn’ in the humanities and social 
sciences for the study and writing of legal history. It suggests three paths forward for how 
legal historians might incorporate these insights into their research. These approaches 
are labelled as ‘categorizing’, ‘materializing’, and ‘filing’. ‘Categorizing’ refers to the 
possibility of redrawing ontological categories which could open up new ways of 
understanding law in the past. ‘Materializing’ looks at an analytical approach in which 
law is understood as a phenomenon composed of the material things it draws into itself. 
‘Filing’ looks at the materiality of legal systems, both through their processes of record 
creation and their performative praxis, focusing attention on the co-constitutive nature of 
law and its material-bureaucratic apparatus.
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I.
THIS chapter considers the implications of the ‘material turn’ in the humanities and 
social sciences for the study and writing of legal history. The material turn here refers to 
the recent surge of scholarship which has turned a critical gaze on both physical objects 
and materiality; on the one hand, this entails a focus on the constitutive role of material 
things in human society and culture, and on the other, an interrogation of ‘material’ as a 
category of analysis, with a particular emphasis on deconstructing this category. Legal 
scholars in several different disciplines have themselves contributed to this turn, have 
begun to explore where such lines of inquiry might lead when applied to the study of law, 
and allied concepts such as government, punishment, and sovereignty. Although relatively 
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few legal historians have incorporated these kinds of ideas into their work, the material 
turn may yet have significant implications for the way that we think about and write the 
history of law.

What follows, therefore, lays out some potential intersections at which these two fields 
could converge. In the first place, as the few exploratory forays in this area have shown, 
legal historians will certainly enrich their analyses by considering the role of things more 
carefully; furthermore, in the more radically theoretical approaches to materiality itself, 
there is an exciting opportunity to rethink the very phenomenon of law in past societies. 
In the second place, a legal historical perspective—with its emphasis on change 
over time and its well-developed capacity for technical analysis in relation to historical 
evidence—will help to enrich the ongoing material turn in legal studies. By bringing legal 
history into conversation with the literature on materiality, then, the intention is also to 
produce a mutual critique; this, hopefully, will point to some new avenues of research.

This chapter proceeds initially by tracing the genealogies of some of the broader 
intellectual trajectories that led to a sharper, identifiable ‘turn’ towards the concept of 
materiality in the late twentieth and early twenty-first centuries. Subsequently, I suggest 
three paths forward by which legal historians might incorporate these insights into their 
research. I have labelled these approaches ‘categorizing’, ‘materializing’, and ‘filing’. The 
first, ‘categorizing’ refers to the possibility of redrawing ontological categories—between, 
for example, object and human—which could open up new ways of understanding law in 
the past. The second, ‘materializing’, looks at an analytical approach in which law is 
understood as a phenomenon composed of the material things it draws into itself. The 
third path, ‘filing’, looks at the materiality of legal systems, both through their processes 
of record creation and their performative praxis, focusing attention on the co-constitutive 
nature of law and its material-bureaucratic apparatus.

These approaches, and the monikers which I have accorded them, are certainly not 
identifiable ‘schools of thought’, but rather reflect various emphases within theoretical 
approaches to materiality. Each has a different relevance to the way that we might use 
the insights of the material turn to inflect the way that we write legal history. Discussing 
each of these approaches respectively, I suggest some illustrative historical examples—
often drawn from my own field of expertise in the law and society of medieval England—
in order to elucidate what are still, at this stage, largely theoretical frameworks derived 
from studies of the modern world. The radical claims made by such studies mean that we 
ought to proceed with some caution, and so with each I have tried to offer a critique that 
is at once thorough while remaining sensitive to the aims of its particular approach, 
rather than attempt a procrustean critique of the material turn as a whole. The 
conclusion provides a short summary of the analytical benefits to be gained by pursuing 
these avenues.

(p. 498) 
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II.
The material turn in the humanities seems to fit with broader trends in contemporary 
society: its focus on the power of the material world seems highly fitting in an era of 
burgeoning environmental destruction; its terminology of networks and flows 
seems apposite for the information age; its deconstruction of the categorical division 
between humans and objects mirrors the breaking-down of these boundaries in 
bioengineering. If such explanations seem too glib, it is also worth emphasizing that 
within the discipline of History, there is a more obvious explanation for the new focus on 
materiality, now that we have fully rounded the earlier ‘cultural’ turn.  The possibilities 
suggested by New Cultural History, with its focus on texts, meanings, culture, and, above 
all, discourse—mirrored in legal studies by Critical Legal History and the proliferation of 
Law and Society histories—have faded with familiarity and become routine. The material 
world seems to offer something much more tangible as a focal point for analysis; and it is 
noteworthy that other recent historiographical trends, such as the history of the body and 
the history of emotions, have also sought to move beyond ‘discourse’ as the main object 
of historical concern.

Of course, the material turn owes a good deal more to these antecedents than this 
caricature would suggest, and it ought also to be seen as part of a longer trajectory of 
evolving post-structuralist critique. To take an example, New Cultural Historians might 
point out that a phenomenon such as ‘madness’ could be a cultural and historical 
construct; but while this is no longer surprising, a simplified materialist perspective 
would extend the thought further, perhaps to say that the idea of a discrete mind 
suffering from ‘madness’ is just as much a construct as the disease itself (why is the brain 
conceptually separate from, say, the nervous system, the skull, or indeed the rest of the 
body?). And in fact, post-structuralist ideas, such as the Foucauldian notion of ‘the body’ 
as a subject of historical analysis, or the Bourdieusian emphasis on performative praxis, 
have remained important, and indeed evolved, across both ‘turns’. If the strength of the 
current focus on materiality is certainly new, then, it has developed, nonetheless, from 
two main sources.

In the first place, various strands in Michel Foucault’s thought can be traced through to 
present concerns with materiality.  The most important is the founding notion of 
‘biopolitics’, a concept that he brought to fruition in lectures given at the Collège de 
France in 1978–1980.  Like many of Foucault’s ideas, biopolitics is founded upon a 
historical thesis. He posits that the seventeenth and eighteenth centuries saw the erasure 
of traditional political sovereignty exercised by rulers over subjects. Over this 
period, with the emergence of political economy (raison d’état), governments increasingly 
attempt to define, measure, and ultimately manage ‘phenomena characteristic of a set of 
living beings forming a population: health, hygiene, birthrate, life expectancy, race . . . ’.
For many thinkers, this move to understand the way modern states govern life itself has 

(p. 499) 

1

2

3

4

(p. 500) 

5



Legal History and The Material Turn

Page 4 of 18

PRINTED FROM OXFORD HANDBOOKS ONLINE (www.oxfordhandbooks.com). © Oxford University Press, 2018. All Rights 
Reserved. Under the terms of the licence agreement, an individual user may print out a PDF of a single chapter of a title in 
Oxford Handbooks Online for personal use (for details see Privacy Policy and Legal Notice).

Subscriber: Princeton University Library; date: 05 October 2018

had radical implications for the way we think about sovereignty, politics, and the 
foundations of modern liberalism.

But at a more granular level, Foucault’s thesis has also prompted new ways of 
understanding government. Unlike the straightforward coercive power of pre-modern 
rulers over their subjects, the power of the measuring the modern state is diffused in the 
subject population itself. Government is constituted by a series of techniques—public 
health policies, housing projects, transport systems—that attempt to forge certain 
characteristics in the population it intends to command; government thus becomes a 
recursive exercise, creating political subjects who are moulded to be governed. Parsed as 
‘governmentality’, scholars using these ideas have shown how phenomena as diverse as 
auditing, the lighting of city streets, and the development of cubicles in public bathrooms, 
have helped to create trustworthy, visible, modest, sanitized workers, subtly administered 
and unwittingly obedient to these regimes of conduct.

In this focus on the physical infrastructure of governance, governmentality is closely and 
sometimes explicitly linked to a mode of materialist thought that emerges from a rather 
different intellectual tradition, following the thought of Bruno Latour.  This field evolved 
out of a quintessentially post-structuralist project, to investigate the creation of scientific 
knowledge, and show that such knowledge was—and is—produced, rather than revealed, 
and thus highly contingent on its historical and social circumstances. It was the genius of 
Latour to see that this indeterminacy made it necessary to redraw the boundaries of 
sociology: ‘yes, scientific facts are indeed constructed, but they cannot be reduced to the 
social dimension because this dimension is populated by objects mobilized to construct 
it . . . [which] cannot be reduced to the reality “out there” invented by the philosophers of 
science’.  That is to say, we are stuck explaining the material world as a social construct, 
while continuing to explain society in terms of the material world.

Latour attempts to cut this Gordian knot by destroying the distinction between 
natural and social objects—that is, between the material world and we humans who 
inhabit it. In place of the idea of human subjects moving around a world of objects, he 
sets out a ‘sociology of associations’ in which both human and nonhuman things—or 
‘actors’, as both exercise agency, insofar as they contribute to caused effects—are 
combined into assemblages or networks (hence the appellation ‘Actor Network Theory’). 
This is a radical position, but it has two major advantages. First, it draws our attention to 
the dense imbrication of the relationships between people and things, within which power 
and agency are much more complexly dispersed than we tend to acknowledge. Second, 
the critical starting point that there is no pre-existing ‘society’ is hugely liberating: it 
makes the task of scholars to focus more on how and why different actors are assembled 
together into entities that resemble solid wholes.

In the thinking of Latour, materialist approaches emerging from a diverse range of 
disciplines have coalesced. The philosophical movement known as Speculative Realism, 
for example, folds him into a genealogy encompassing Heidegger, Merleau-Ponty, and 
Deleuze; Jane Bennett’s influential interpretation of his ideas has drawn out their 
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implications into a compelling ‘political ecology of things’.  For archaeologists, working 
in a discipline with such a focus on the material world, Latour offers a series of new ways 
to think about human-nonhuman relationships. And for literary scholars in particular 
those who, like historians, had become disenchanted with discourse—Latourian critique 
represents an opportunity to escape the world of pure texts and re-examine the nature of 
representation.  Together with Foucault, his critical standpoint informs many of the 
questions that the material turn raises. Now, we turn to see how they might apply to legal 
history.

III.
It is hopefully uncontroversial to state that law is intimately related to its categories: as 
the great medieval legal historian S. F. C. Milsom remarked, ‘the categories into 

which lawyers classify life [exist] . . . even in a customary system’.  The interrogation of 
these categories, both in terms of the ways in which they have been formulated in 
different historical societies, and the specific reasons why they were formulated in such 
ways—why this conceptual boundary between was drawn here—must be a central task of 
legal history. This kind of analysis, therefore, is not necessarily new, but a critique of legal 
categories can be extended so that it pushes up against some of our most entrenched 
ontological boundaries, such as those which separate people and animals, or artificial and 
natural objects. ‘Categorizing’ as a mode of legal historical analysis can thus help us to 
understand how law has been used to construct or police these boundaries in past 
societies.

To begin with, it may be useful to consider a historical example in which the links 
between legal and more philosophical distinctions are made extremely explicit. The work 
we call Bracton, a thirteenth-century treatise that attempted to squeeze English law into 
Roman categories, stated that it was possible to distinguish ‘things’ (res) in three ways: 
first, on the basis of whether a thing may be owned or not; second, whether a thing is 
corporeal or incorporeal; and third, on the basis of a thing’s use, whether it was common 
to all, used by a community (universitas), or by an individual. As soon as legal writers 
begin to chop up the world in this way they also create categories that intersect with the 
material. ‘The corporeal’, claims Bracton, ‘is that which can be touched’.  This works 
very well for the writer’s contrast between a corporeal animal and the incorporeal right 
to drive it over a piece of land: straightforwardly, you cannot slap the flanks of a right. 
But it is less useful when the writer comes to consider problem cases: ‘smoke and air are 
also corporeal, for air is one of the four elements of which all bodies are composed and 
created. It is that which is inhaled and exhaled from the body as wind and breath’.  What 
apparently began as categories of legal discourse thus quickly melt away into scientific 
ideas about the composition of the world.
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Searching out such distinctions can help to situate past legal discourses in their wider 
intellectual context. But vice versa, such categorizations also have consequences for the 
way that law may apprehend the material. A useful example here is property. If property 
is, roughly, a relationship between persons with respect to a thing, then analyses have 
tended to focus on the former half of that definition. But how ought we to understand the 
relation between person and thing? Kevin Gray has looked at this problem by thinking 
about ‘what’ can and cannot be property. His solution revolves around ‘excludability’: 
whether a particular resource can be effectively separated off from common use, whether 
by legal, moral, or physical criteria. For example, a lighthouse can be property, 
because it can be closed off from other people, by (conceptual) property boundaries and 
(actual) physical fences; the beam of light thrown out by its beacon cannot be property, 
because it is impossible to restrict third party use of the resource.

Historically, it is important to think about how such legal, moral, and physical criteria of 
excludability work in co-ordination. A good example of this is the status of tombs in 
classical Roman law, which were deliberately placed outside of the property regime; as 

res religiosae (things of religious law), sepulchres could never be heritable, sold, used as 
a guarantee, seized as a security, nor subject to a servitude. Of course, this prohibition 
created problems for those who claimed interests in the remains of the dead, the land in 
which they were buried, or the monuments which marked their burial. It was thus the 
physical tomb, rather than the body, which was accorded specially protected status. As 
Yan Thomas points out in his subtle analysis of this phenomenon, ‘the law thereby 
sanctuarised the tomb rather than the deceased. It protected a thing which in turn 
contained another thing . . . The institutional form was based on the prohibition of access 
to a thing through which one gained access to another thing’.  Tombs were excluded 
from law because they themselves excluded.

Perhaps the most tantalizing opportunity for this kind of analysis lies in those historical 
moments where the indeterminacy of material categorization becomes clear, and where 
its bite is sharpest. Defining the ontological status of slaves in the nineteenth-century 
Caribbean and United States, for example, presented a significant problem for 
contemporary jurists: were they persons, or things? As Colin Dayan has argued, judges of 
the antebellum South found it much more convenient not to treat slaves as animate 

things, but as circumscribed persons. For example, slaves were sometimes said to have 
undergone ‘civil death’ (a notion later applied to incarcerated prisoners), whereby their 
legal person was unrecognized by law and their physical bodies could be completely 
controlled; another legal avenue, intersecting with racialized hierarchies of intelligence, 
denied black slaves the possession of reason, volition, or morality in relation to other 
classes of chattel, such as animals. Indeed, these boundaries between person, animal, and 
object were constantly shifting in legal discourse; ‘the very incommensurability of 
persons and things was necessary to underpin the institution of slavery’.  Part of the 
violence of the law, here, was its refusal to allow slaves one status or the other.
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Finally, the way that past legal discourses categorized materials did not just have 
consequences for the treatment of those materials at law, but also for the ontological 
status of law itself. Consider Bracton’s return to the discussion of corporeality: while 

law does deal with some incorporeal things, such as rights and servitudes, there 
are other things ‘which do not exist in contemplation of law, as . . . good and evil spirits, 
the soul of the world and the souls of men’.  The larger metaphysical architecture that 
supports claims about the corporeality of certain res is thus also linked to the very scope 
of law itself and where it is segmented off from the spiritual realm. Deciding what can be 
touched, then, is linked intimately to what law may touch. And vice versa, the capacity of 
law to categorize the material in certain ways serves to place law itself outside of such 
considerations, to exclude law itself from the material; a conceptual move that would 
seem to be foundational to the very idea of law.  Untangling the way that this exclusion 
has been achieved, and through which intellectual means, is thus an important task for 
historians.

For all the potential of this mode of investigating past legal discourses, it is precisely this 
focus on discursive categories that seems to undermine it, for two reasons. In the first 
place, retaining a focus on discourse seems to go against the spirit of the material turn. 
As important as it may be to work out how jurists and judges attempted to categorize the 
material world, such an analysis excludes any critical scrutiny of materiality itself and in 
its place proffers only a lukewarm inquiry into representations. In the second place, if we 
remain at the level of discourse, if law is merely a means of categorizing the material 
world, then we have failed to properly scrutinize its claim to be able to categorize, and in 
turn, its ontological status as discourse. Therefore, law is a priori excluded from the 
material. As Nick Blomley pointed out in a ground-breaking work of 1996, this exclusion 
is a profoundly ideological move with many consequences for the way that law is 
understood: following his analysis, legal historians need to consider under what 
circumstances law is ‘dematerialized’ in this way, how this move is justified, and to what 
ends.  When we begin to see ‘law’ as part of the material world which it seeks to 
delineate, then we can begin to perform other kinds of legal-historical analysis altogether.

IV.
This leads us straight to the second avenue of inquiry here, which I have dubbed 
‘materializing’. This mode of analysis has a genealogy distinct from those discussed 

in the introduction above, and which is worth briefly mentioning; it developed 
largely from the earlier ‘spatial turn’ in the humanities of the 1990s (spurred, among 
other things, by the English publication of Lefebvre’s The Production of Space in 1991).
Initially, scholars began to think about all the ways in which law was complicated by its 
relationship to space.  For example, in a 1999 article Richard Ford examined the 
‘compelling and hopelessly arbitrary’ boundaries that lie behind the ‘legal paradox’ of 
territorial jurisdiction, work that has been followed up by historians interested in the 
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development of sanctuary—as a space conditionally exempt from secular criminal 
jurisdiction—in the western Middle Ages.  But beyond this preliminary conversation, 
some scholars saw the possibility of reshaping analyses of both law and space through a 
more sustained critical engagement between the two traditions. Thus a whole new sub-
discipline, Legal Geography, emerged to interrogate both how law ‘takes place’ in space, 
and conversely how spatial ideas are co-opted into law through concepts such as scale, 
topography, boundaries, and so forth.

From the very inception of this field, Legal Geographers perceived in this critique the 
opportunity to reconceptualize law: ‘ “doing law” in geography helps our understanding 
of how law shapes physical conditions and legitimates spatiality, and makes clear that law 
has a physical presence, or even many presences’.  This idea needs some unpacking, 
because it provides the basis of a new interpretative framework. To begin with, it solves 
the riddle posed by an analysis which focuses on law’s ‘categorizing’ of the material 
world, noted just above, by refusing to grant legal discourse a separate ontological status, 
above and apart from the world it categorizes. And indeed for legal historians, this insight 
represents an important opportunity to think about the kinds of societies, cultures, and 
states (like our own) which imagine law as immaterial, a floating discourse 
uncompromised by material reality. For an understanding of how weird this is, 
historically, we might look to early complex polities—such as the Classic-period Maya and 
the kingdom of Urartu—which, in the compelling analysis of Adam T. Smith, seem to have 
imagined authority and sovereignty as fundamentally spatial, as opposed to discursive, 
phenomena.

Beyond this conceptual reorientation, however, there are more concrete modes of 
analysis that this model offers. If we propose that law has a physical presence, then we 
quickly come to the question of what physical forms it might take. One option is to think 
about law’s materiality in a holistic way. Though law, as it is conventionally understood, 
cannot be touched, it touches nearly everything. Law shapes the material form and 
functions of the cars we drive, through environmental directives and intellectual property 
regimes; it excludes us and our cars from moving into certain places, through property 
law; it prevents us from (or penalizes us for) particular spatial actions, such as driving too 
fast, through traffic codes. In short, law has effects in the world—and might be said to be 
constituted by those effects. A legal geographer named David Delaney has coined the 
term ‘nomosphere’ to describe this pervasive spatiality of law.

To take one example of how this might work in legal-historical analysis: the enclosure 
movement of the sixteenth and seventeenth centuries was a major shift in English 
agrarian history, as common fields and wastes—heaths, copses, pastures—customarily 
used communally by tenants were claimed, closed off, and parcelled up into separate 
fields (often for pasture) by manorial landlords. As has long been recognized, this process 
was closely entwined with the law, as new legal interpretations of seigneurial property 
rights in these marginal lands undergirded and justified their seizure. But it was not neat 
interpretations which kept tenants out of their commons; as Nick Blomley has pointed 
out, this work was accomplished in practice by the construction of hedges. Understood by 
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contemporaries as a symbol of enclosure, the hedge was what actually enabled pieces of 
private property to be carved out of land that was previously open and communal.
Hedges in early-modern rural England carried through the threat of law and made the 
lords’ legal claims real. This kind of focus on law enables us to see how it has been 
entangled in the material environments and lived realities of past societies.

In some ways, this entanglement becomes clearer when it is challenged or undone; thus 
we speak of the law being ‘broken’ (a metaphor common to many European languages), 
an image of physical destruction. Indeed, it is precisely law’s material presence that 
makes it vulnerable to challenge. The enclosure hedges of the seventeenth century were 
not erected unopposed: they were dug up, burned, and even buried by furious tenants. 
But without hedges to mark the newly-imposed boundaries, can the law be said 
to have been ‘in force’? Some tenants went further still, and conducted ‘mass 
ploughings’, which aimed to restore the open fields to their original arable state.  These 
actions reveal an understanding of property rights that was deeply connected to the 
physical environment itself and, moreover, a willingness to challenge the law through 
material means. At this crucial juncture in the history of real property in England, we may 
thus understand the debates taking place ‘on the ground’ as part of legal discourse.

Another option within this ‘nomospheric’ approach to legal history is to place more 
emphasis on the experiential dimensions of a materialized law. A legal history of sound 
could tell us rather a lot about the development of the category of nuisance. The current 
municipal law codes for the city of New York operate on the general rule that it is illegal 
to make ‘unreasonable noise’; this limit is more specifically defined in relation to 
nightclubs (amplified sound may not be more than 7dB at 15-ft distance from the 
property) and dogs, which may not bark for more than ten minutes in the daytime (or five 
minutes at night).  A sensory legal history could tell us about the conjunction of 
emotional, embodied responses to irritation or disgust with the legal categories and 
means of enforcement that developed alongside them. From the barbed wire laid around 
private property to the pepper spray and electric shocks administered by the police on 
disorderly or suspected offenders, the time is ripe for a proprioceptive history of the law, 
tracing its sanctioned violence through the bodies of those it touches.

We might also explore the ways law has been materialized through its absorption of 
particular objects. I have begun to explore this avenue in my own research into the 
medieval English law of shipwreck; dealing with the ownerless items that washed ashore, 
local courts in the fourteenth century used a series of procedures to establish them as 
‘property’, a process which I argued was at once legal and ontological.  Indeed, 
classical, medieval, and pre-modern European law offer a number of legal objects that are 
good to think with, from the law of treasure trove to ‘bane’ and deodand, the objects 
which were held responsible for homicide. Before these are dismissed as medieval 
obscurities, it is worth noting that the deodand—the object whose movement ‘caused’ an 
individual’s accidental death—was abolished by statute only in 1846 and was still 
regularly collected in the late eighteenth century; as Paul Schiff Berman has argued, this 
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idea underlies the practice of civil forfeiture in modern common law 
jurisdictions.  Law can thus be materialized through strange legal objects of its own 
creation, which develop highly distinctive conceptual trajectories.

For all the possibilities offered by histories of a materialized law, however, there are two 
major problems with this kind of approach. The first is theoretical. As Tim Ingold has 
pointed out in a series of bracing articles, in naming ‘materiality’ or ‘the material world’ 
as a domain for analysis, we are performing precisely the kind of ontological partition—
between an ‘out-there’ and an ‘in-here’ (that is, in our heads)—that we are purporting to 
refute.  To put this another way, it is possible to be sceptical about whether there is a 
material world independent of its conceptualization by humans; it does not, after all, 
explain itself. These concerns do not, at least in my view, necessarily abrogate the value 
of this ‘materialist’ approach, which lies, I think, in highlighting aspects of law—in 
particular the consequences of its universalizing claims—that otherwise tend to remain 
shadowy. But, these philosophical issues can act as useful brakes on tendentiousness: we 
must always ask whether declaring the law to be ‘material’ is expedient for the 
exploration of a particular legal history. What works for enclosure and deodands may not 
add much that is useful to the history of trusts.

The second problem with this kind of analysis is that its claims about the all-
encompassing reach of law over the material world—or in Ingold’s iteration, through its 
surfaces, mediums, and materials—may, contrariwise, make it more difficult to establish 
its power. If law is always-already-there, then how does it achieve its purchase? This 
question is not an objection, perhaps, so much as an invitation for further research. But it 
does signal that the general emphasis of the ‘materializing’ approach is on law as a 
means, on its effects in the world, and its debt to a longer tradition of ‘law and society’ 
histories; it thus suffers from the same problem that Chris Tomlins has identified in 
differentiating law from its context, ‘too protean to be demarcated’, an analysis of law 
that locates it everywhere begins to suffer from ‘categorical collapse’.  This is a 
consequence of the focus here on effects: a ‘materialized’ law takes us closer to power, 
authority, and promulgation and thus away from rules, procedure, and administration. In 
the next section, we turn to see how these focal points can be brought closer together 
through a different approach to the materiality of law.
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V.
The third avenue of inquiry explored here, ‘filing’, is also the most heterogeneous. It 
draws together, in a rather artificial manner, a disparate body of scholarship which 
focuses upon the ‘paperwork’—quite literally, the work done by paper—in the making of 
law. These scholars come from diverse traditions and disciplines, and no attempt will be 
made here to draw out a conceptual genealogy for what is, even in a novel field, probably 
the newest approach to understanding the relationship between law and materiality. I will 
focus on the shared concerns that have emerged: an attention to the physical composition 
of physical texts, such as files, documents, and reports, their movements and actions 
within legal systems, and the way that these actions relate to forms of law and legal 
thought. In short, these approaches represent an attempt to understand how actors 
derive a phenomenon called ‘law’ from so much paperwork: how law is assembled from 
this mass of written material.

The strength of this ‘filing’ approach, as opposed to those surveyed just above, is that it 
offers what we could call an ‘ethnographic’ account of law’s materiality, focusing on the 
role of physical things within domains that social actors understand as ‘legal’. In the first 
place, then, it manages to overcome the problem with ‘categorizing’. It does not accord 
legal discourse any prior ontological status; rather, in a mode that owes much to Latour’s 
‘Actor-Network Theory’, law is epiphenomenonal, emerging from the mass of intricate 
human and documentary movements in and around the landscape of courts.  In the 
second place, precisely because it relies on the accounts of actors, it can also skirt from 
the bolder—and more complicated—claims about the physical presence of law in the 
world made in the ‘materializing’ approach, without suffering from ‘categorical collapse’: 
a legal document seems a much purer material fragment of the law, than, say, a piece of 
barbed wire, a hedge, or a piece of shipwreck. By looking at the way that law has been 
physically performed, it is thus possible to explore law’s materiality from inside itself, on 
its own terms.

To begin with, such an approach can add a critical edge to more traditional descriptions 
of legal practice in past societies. The history of courtrooms, for example, is of more than 
antiquarian interest. The question, indeed, of when and why courts begin to take place in 
specially designated rooms is a good place to start here. Contrast the thirteenth-century 
English common law courts with their contemporary ecclesiastical relations: on the one 
hand, a small group of men sitting around a room in Westminster Hall, speaking to one 
another in specialized Anglo-Norman French; on the other hand, episcopal consistories 
held in porches or vestibules of cathedrals (among other places), often noisy, public 
spaces where brawls might break out during proceedings.  In the latter, indeed, 
the court space was understood to govern a particular set of postures: Bonaguida of 
Arezzo (fl. 1250) wrote that advocates to the court ought not to bob their heads, wave 
their hands, or shuffle their feet, in order to appear humble and agreeable. From their 
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physical features to the affective regimes they have conditioned, there is much more to 
be written about the way that courts have produced law through this spatial performance 
of embodied expertise.

Yet there is more to this than just a theorization of formalist analysis. Cornelia Vismann’s 
remarkable monograph on the media technology of law signals more ambitious paths 
forward. Among the first of its many insights is the point that files, in seeming to have 
condensed ‘acts’ into writing, have decisively shaped the positivist tendencies of the 
discipline of academic History (not to mention Legal History) throughout the nineteenth 
and twentieth centuries.  But beyond such historiographical refinement, Vismann traces 
in different historical contexts the ways that the cultural logic of files and filing has 
shaped the form of law; from the connections between copying and cancelling documents 
in the emergence of the Chancery (Latin: cancellaria) as an institution in late Antiquity, to 
the development of public archives in the early nineteenth century in the formation of the 
nation-state, we can begin to see the multiple ways in which law and legal systems are 
materialized through writing and shape the world they occupy. The medieval legal 
proverb, Quod non est in actis non est in mundo (‘what is not in documents is not in the 
world’), could be rephrased without the double negative: ‘the real world is found in 
files’.

A more specific example that may help to illuminate the value of this approach is the 
development of ‘copyhold’, a form of property tenure in English common law. Most 
peasants in medieval England held their land by insecure tenure ‘at the will of the lord’, 
and according to local custom, as administered through the local manorial court. 
Copyhold emerged in the peculiar socio-economic conditions after the Black Death, when 
the scarcity of tenants meant that they were more easily able to negotiate the duration 
and condition of their tenure; many thus began to demand a copy of the court roll which 
recorded their entry into some land, as a record of their advantageous terms. As tenants 
took physical possession of their copies, so rolls that had remained hitherto closed off in 
seigneurial archives came to be widely dispersed. A practice that had begun as an 
attempt to fix the terms of tenure thus made written legal documents the foundation of 
customary tenure, and in the creation of written evidence, fundamentally changed the 
nature of that tenure: copyhold was established as an estate in common law in 
the middle of the sixteenth century.  The materiality of a particular documentary form, 
then, generates its own legal historical trajectories.

This kind of approach does not just explain ‘law and society’, however, but can also be 
deployed to explain intellectual developments within law and jurisprudence, as Alain 
Pottage and Brad Sherman have shown in their vivid history of modern patent law. They 
start from the wider intellectual climate in the eighteenth century which fostered the 
possibility of ideas for machines possessing a reality independent of the material forms in 
which they were expressed. The proliferation of the ‘model’ as the form of claims of 
intellectual property, and the kinds of ‘common sense’ legal arguments that it 
encouraged, in turn, came to exert a crucial bearing on the development of patent law 
itself. As they put it: ‘. . . nineteenth century patent models were jurisprudential engines, 
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or in which, figuratively, patent law itself was machine made’.  While patent law clearly 
has a distinct valence when it comes to the relationship between form and function (or 
matter and idea), their approach is suggestive of the ways that legal thought can become 
bound up in metaphors which assume a materiality of their own.

In sum, this group of related approaches to the relationship between law and materiality 
which I have called ‘filing’ offers perhaps the most promising avenue for further research. 
Even at its most straightforward level, it offers a way for legal historians to foreground 
the physical and performative aspects of law, the way in which it has been produced in 
highly particular places through the enlisting of certain kinds of behaviours, speech, and 
regimes of affect; in its more complex instantiations it can show how the interface 
between law and its substantiation can form a central dynamic in both is intellectual 
development and its role in society. Future histories of medical law, of crime and 
forensics, not to mention other areas mentioned above, such as property and 
environmental law, must consider this relationship closely. But as well as assisting in the 
understanding of these more technical (or technological) areas of legal history, an intense 
focus on the materiality of legal documentation would seem to contain the possibility of 
reconfiguring much wider areas of law, from contracts to testaments—both are popularly 
imagined as, above all, authoritative pieces of paper.

Nonetheless, it is also worth sounding a couple of notes of caution. In the first place, the 
line between critical analyses of the performance of law and merely descriptive accounts 
of past practice might prove too thin; histories of gavels, wigs, and robes would have to 
show how they were fragments of an apparatus of ‘law’ that exercised a bearing on legal 
proceedings or legal development. In the second place, the problem with 
straining to make law out of an assembly of material things is that it cannot help but 
prematurely reify ‘law’—falling into the same trap as ‘categorizing’—and thus, as a 
theory, does not explain anything ‘extra’. As Pottage writes, the radical potential of this 
theory lies in ‘its capacity to rediscover or reconstruct law in circumstances in which it 
might seem to have disappeared’; and both he and Chris Tomlins have seen in Foucault’s 

dispositifs—enunciations that emerge in their composition from disparate elements—the 
possibility of an approach that postpones law in the analysis while working carefully 
towards it.  Here, perhaps, are the beginnings of a new avenue for legal historical 
research.
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VI.
To recap: the material turn, at its core, has two main insights to offer legal historians. The 
first is that ‘the material’ is a construct, a realm of action that humans have invented; it is 
therefore possible to subject this construct—and for our purposes, the way it has been 
imagined by or interacted with law—to critique. The second insight is that the historical 
phenomenon of law itself has been constituted by material things. Depending on how far 
we cast our analytical net, these things may just include those that we consider to be 
‘legal’, or they may stretch to include the whole of the physical world. The different kinds 
of tactics pursued here, in ‘categorizing’, ‘materializing’, and ‘filing’ represent the ways 
that legal scholars and theorists (and in a few cases, historians) have begun to address 
these insights, but there are undoubtedly other ways forward; at least one of these, 
hopefully, will emerge from the development of dispositifs as a practical tool, refiguring 
‘law’ as a temporary condition created by certain assemblages, rather than an analytic 
object in historical analysis.

The ‘material turn’ as a theoretical apparatus is no longer in its infancy, but as is the way 
so often with scholarly trends, the initial shock of its dramatic assertions has receded to 
leave a productive space in which second-order studies—using the theory to arrive 
somewhere else, analytically—can flourish. For my part, I see in the critical study of 
materiality an opportunity to ‘stress test’ some of our operating assumptions about what 
law is and what it has been in past societies. It may be that asking radically naïve 
questions about the nature of the physical world and the composition of law does not 
yield new answers, but I would be surprised if it does not at least lead us to ask new 
questions. Ultimately, the material turn will be judged on whether it creates something 
beyond itself. I think it has the potential to do this, and in bending so fissile an 
object as law, we will soon find cracks and fractures that open up new materials for 
research.
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